












with Illinois regulatory personnel regarding regulatory compliance, absent record support. 

Respondents' Reply Briefs at 3; 20-21; 22; 24. Respondents also refer to seeking Wisconsin 

regulatory guidance, again without any record support. Respondents' Reply Briefs at 23. 

Another example are the statements of facts dehors the record regarding the timing and location 

of residences by the facility and the conclusion regarding the absence of harm posed by air 

releases of mercury. Respondents' Reply Briefs at 16; 17. Respondents now state as fact that 

there were no cracks in the floor when they exited the facility- another non-record fact. 

Respondents' Reply Briefs at 17. Without record support Respondents also present as fact 

information about the circumstances of their exit from the Riverdale property and the state of the 

Facility. Respondents' Reply Briefs at 25-26. 

It is established law in this Tribunal that statements of fact not contained in the trial 

record are disregarded as irrelevant and are properly struck when contained in post-trial filings. 

In the Matter of Hilco, Docket No. TSCA-III-389, Initial Decision at 3 (Nov. 21, 1991)(granting 

motion to strike matters in reply brief that were not admitted at hearing); In the Matter of 

Western Compliance Services. TSCA Docket No. 1087-11-01-2615, Initial Decision at 6-7 (Feb. 

10, 1989)(references in, and attachments to, post-trial brief and reply brief that were not part of 

trial disregarded as irrelevant to issues presented for decision). The decisions of this Tribunal are 

consistent with those of the federal Courts. Coca-Cola Co. v. Feulner, 7F.Supp. 364, 367 (S.D. 

Texas, 1934)(facts in brief not supported by record evidence must be disregarded). See also, 

Schley v. Pullman's Palace Car Co., 120 U.S. 575, 578-79 (1887)(striking facts dehors the record 

contained in appellate brief); Chesapeake & 0. RY. Co. v. Greenup County. Kentucky, 175 F.2d 

169, 170 (6th Cir. 1949)(like the trial court, appellate court would not consider facts contained in 

brief that were not part of the trial record). 
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Accordingly, all of the statements appearing in Respondents' Reply Briefs that are not 

part of the trial record should be disregarded as irrelevant and stuck from Respondents' Reply 

Briefs. 

II. Conclusion 

Respondents' Reply Briefs were not ftled within the time period ordered by this Tribunal 

and permitted by the Consolidated Rules. For the reasons set forth above, Complainant 

respectfully requests that the Presiding Officer strike Respondents' Reply Briefs and not consider 

them in reaching a decision on the merits of this matter. Alternatively, Complainant moves to 

strike those parts of Respondents' Reply Briefs that include statements of purported facts that are 

not part of the evidentiary record in this matter, and not consider those statements in reaching a 

decision on the merits of this matter. 

DATED: r z./r l-((-zou , , 

Respectfully submitted, 

Jeffr y 
e D u avietis 

Kasey Barton 
Office~fRegional Counsel 
U.S. Environmental Protection Agency, 
Region 5 
77 West Jackson Boulevard 
Chicago, illinois 60604 
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IN THE MATTER OF: 

ffi ~ 1m u w ~TID) 
DEC 14 2011 ) 

Mercury Vapor Processing 
Technologies Inc., alk/a/ River Shannon 
Recycling 

) _Rt<iJONAL HEARING CLERK 
) DOCKET NO. RCRA-05-2010-00:IG.s. ENVIRONMENTAL 
) PROTECTION AGENCY: 

13605 S. Halsted 
Riverdale, Illinois 60827 
U.S. EPA ID No.: ILD005234141 

And 

Laurence Kelly 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CERTIFICATE OF FILING AND SERVICE 

.r. 

I hereby certify that on this day I caused to be filed with the Regional Hearing Clerk the 
original and one copy of the accompanying Complainant's "Motion To Strike Respondents' Post 
Hearing Rebuttal And Respondents' Amended Post Hearing Rebuttal As Filed Untimely And, In 
The Alternative, Motion To Strike Those Parts Of Respondents' Post Hearing Rebuttal And 
Respondents' Amended Post Hearing Rebuttal That Contain Statements Not Of Record." I 
further certify that on this day I caused copies of Complainant's "Motion To Strike Respondents' 
Post Hearing Rebuttal And Respondents' Amended Post Hearing Rebuttal As Filed Untimely 
And, In The Alternative, Motion To Strike Those Parts Of Respondents' Post Hearing Rebuttal 
And Respondents' Amended Post Hearing Rebuttal That Contain Statements Not Of Record" to 
be served on the following persons by the following means: 

VIA POUCH MAIL: 

Honorable Barbara Gunning 
Administrative Law Judge 
Office of Administrative Law Judges 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460-2001 



VIA U.S. MAIL: 

Laurence Kelly 
7144 North Harlem Avenue 
Suite 303 
Chicago, lllinois 60631 

~!:.,L,f.!.Z.J..~~· ~:::=::--------DDiaiatte":e: December 14, 2011 
Jfry. hlm 
As o at egional Counsel 
U it d tates Environmental Protection Agency 
77 West Jackson Boulevard (C-14J) 
Chicago, lllinois 60604 
312-886-6670 
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